
of this paragraph shall constitute a violation ofthis Consent Judgment and shall be subject to the 

stipulated penalties set forth in Section XI (Fines and Costs) of this Consent Judgment. 

6.3 Submittal of Work Plans 

All work plans, RAP and reports required under Paragraphs 6.4 - 6.7 shall be submitted 

to the MDEQ for review in accordance with the provisions Section Vll of this Consent 

Judgment. Upon receipt of the MDEQ's written approval of a work plan or RA.P, Defendants 

shall implement the provisions of the work plan or RAP in accordance with its approved 

schedule. 

6.4 Interim Response Activities (IR) 

a. Defendants have performed investigations and IR to address the adverse 

impacts to the stream (Stream Restoration lR), and impacts to downgradient water supplies. 

Within sixty (60) days of the effective date of this Consent Judgment, Defendants shall submit a 

report to the NIDEQ describing the investigations and IR that have been completed. The report 

shall include results of all soil, groundwater and water supply samples collected by Defendants, 

the volume of contaminated soils excavated from the site and the method of disposal for these 

soils. 

b. The NlDEQ will review the report and make one of the following 

determinations: 

1. If the additional information is required for the lvIDEQ to fully 

evaluate the report, the MDEQ will notify Defendants in writing identifying the required 

information and specifying a date for Defendants to revise and submit the report. Defendants 

shall submit a revised report, including the information required by the specified date. 

2. If the NIDEQ approves the report, the MDEQ will direct the 

Defendants to proceed with the environmental monitoring required under paragraph 5.1 ofthis 
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Consent Judgment. Upon receipt of approval of the report, Defendants shall initiate the 

environmental monitoring and submit annual reports as specified in subparagraph c and
 

paragraph 8.2, below.
 

3. If the MDEQ determines that additional IR are necessary to meet 

the performance objectives for the stream specified in paragraph 6.1 andlor to address affected 

downgradient water supplies, including replacement ofsuch water supplies, the MDEQ will 

direct the Defendants to submit applicable IR work plans to design and implement the additional 

IR. Defendants shall submit the IR work planes) by the date specified by the MDEQ. The IR 

work plans shall propose investigative activities necessary to develop the JR, comply with the 

applicable provisions ofR 299.5526, and include a schedule for implementation. The MDEQ 

wilJ approve, disapprove or approve with modifications the IR work planes) in accordance with 

Section VII of this Consent Judgment. Upon receipt ofwritten approval of the IR work planes), 

Defendants shall implement the IR work planes) in accordance with the approved schedule. 

Defendants shall also initiate environmental monitoring required under paragraph 5.1 of this 

Consent Judgment and submit annual reports as specified in subparagraph c and paragraph 8.2, 

below. 

c. By no later than November 30, 2008 and each year thereafter, and lasting 

until the performance objectives for the stream specified in paragraph 6.1 have been met, 

Defendants shall submit an annual report to the MDEQ. The annual report shall describe all the 

chemical and biological monitoring results for the preceding year, the response activities that 

have taken place in the preceding year, and an evaluation of the effectiveness of the approved 

stream IR based on an analysis of BOD and COD in the impacted areas of the stream and 

unaffected branches of the stream. The annual report shall also include proposed modifications 

to the approved Stream Restoration IR that may be necessary to assure that the Stream 
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Restoration IR is effective in restoring the stream to background conditions, and is meeting the 

performance objectives of this Consent Judgment. Defendants shall include a schedule for 

implementing the proposed modifications to the approved Stream Restoration IR. 

d. The MDEQ will review the annual report and make one of the following 

determinations: 

1. If additional information is required for the MDEQ to fully 

evaluate the report, the MDEQ will notify Defendants in writing identifying the required 

information and specifying a date for Defendants to revise and submit the annual report. 

Defendants shall submit a revised report, including the information required by the specified 

date. 

2. If the MDEQ approves or approves with modifications the 

recommendations contained in the annual report, Defendants shall, upon receipt ofthe N1DEQ's 

written approval, implement any modifications to the Stream Restoration IR in accordance with 

the approved schedule. 

3. If the MDEQ disapproves the recommendations contained in the 

annual report, and determines that modification of the Stream Restoration IR is necessary to 

restore the stream to background conditions and meet the performance objectives ofthis Consent 

Judgment, the MDEQ's written disapproval will specify a date for Defendants to submit a work 

plan for modification of the Stream Restoration IR in accordance with the MDEQ's 

determination. 

4. Defendants shall submit a work plan for modification of the 

Stream Restoration IR by the date specified. The MDEQ will approve, disapprove or approve 

with modifications the work plan in accordance with Section VII of this Consent Judgment. 
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Upon receipt of written approval of the work plan, Defendants shall implement the work plan in 

accordance with the approved schedule. 

e. In accordance with paragraph 15.1 of this Consent Judgment, Defendants 

may request an extension of the required date to complete restoration of the stream specified in 

paragraph 6.1 of this Consent Judgment. Any such request shall be submitted to the DEQ with 

the annual report required under subparagraph c, above. In addition to the requirements of 

paragraph 15.1, the request shall include a demonstration that Defendants have fully complied 

with the approved Stream Restoration IR. 

f. Failure by Defendants to meet the performance standard for the stream 

established in paragraph 6.1 shall not be subject to stipulated penalties under Section XI (Fines 

and Costs), provided that Defendants have fully complied with the approved Stream Restoration 

IR and any subsequent approved modifications to it. However, this paragraph in no way affects 

the Defendants obligation under this Consent Judgment to restore the stream to background 

physical, chemical and biological conditions, or the DEQ's right to enforce this obligation. 

6.5 Remedial Investigation, Remedial Action Plan and Long Term Interim Response 

Action 

a. By May 31,2008, Defendants shall submit to the lvIDEQ for review and 

approval, a work plan for a Remedial Investigation/feasibility study (RIIFS) to investigate and 

determine the nature and extent of contamination and to evaluate specific response alternatives. 

The RIIFS shall comply with the applicable provisions of Part 201 of the NREPA and its 

administrative rules, including R 299.5528 and R 299.5530, and shall include an implementation 

schedule. 
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b. After submission of the RlIFS, the MDEQ will approve, disapprove, or 

approve with specific modifications, the RlIFS in accordance with Section VII of this Consent 

Judgment. 

c. Upon receipt of written approval of the RJ/FS, Defendants shall
 

implement its provisions in accordance with the approved schedule.
 

d. Within sixty (60) days after completion of the RI/FS, Defendants shall 

submit to the MDEQ for review and approval, a RlIFS Report summarizing the results ofthe 

RI/FS. The RlfFS Report shall recommend a specific response action to address identified 

contamination at the facility. 

e. After submission of the RlIFS Report, the MDEQ will approve, 

disapprove, or approve with specific modifications, the Rl/FS Report in accordance with Section 

VII of this Consent Judgment. 

f. Within ninety (90) days after receipt ofwritten approval ofthe RIIFS 

Report, Defendants shall submit to the MDEQ for review and approval, a Remedial Action Plan 

(RAY). The R.A.P shall comply with the applicable provisions of Part 201 of the NREPA and its 

administrative rules, including R 299.5532. The RAP shall include a schedule for 

implementation. 

g. The MDEQ will approve, disapprove, or approve with specified 

modifications, the RAP in accordance with Part 201 of the NREPA and Section VII of this 

Consent Judgment. 

h. Upon receipt ofwritten approval ofthe RAP, Defendants shall implement 

the RAP in accordance with the approved schedule. 

1. Defendants may, as an alternative to submitting a RAP, submit a Long 

Term Interim Response Activity Plan (LTlRA). The LTlRA shall be submitted within ninety 
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(90) days after receipt of written approval of the RIfFS Report. The LTlRA shall contain a 

schedule for implementation. The LTlRA shaIJ comply with the following provisions of R 

299.5532: 

1. R 299.5532(4) 

2. R 299.5532(5)(a) & (c) 

3. R 299.5532 (6) through (10) 

4. R 299.5532(11)(a) through (b), and (d) through (n) 

5. R 299.5532(12) through (13) 

j. The MDEQ will approve, disapprove, or approve with specified
 

modifications, the LTIRA in accordance with Section Vll of this Consent Judgment.
 

k. Upon receipt of written approval of the LTlRA, Defendants shall 

implement the L TIRA in accordance with the approved schedule. 

1. If an L TIRA is submitted, the deadline for RAP submittal specified in 

subparagraph f, above will be suspended until the LTIRA is either approved or disapproved by 

:MDEQ. If MDEQ disapproves the LTlRA after Defendants submit a revised LTlRA in 

accordance with Section VII of this Consent Judgment, Defendants shall submit a RAP within 

ninety days of such disapproval. If the LTlRA is approved by MDEQ,Defendants wilI not be 

required to submit a RAP as long as the following conditions are met: 

1. All of the components of the approved LTIRA are being 

implemented as described by the LTlRA and within the schedule presented in the LTIR..'\.. 

2. The remedy chosen in the LTlRA remains effective at protecting 

human health and the environment. IfMDEQ determines that the remedy is ineffective 

Defendants may be required to modify the current response activity or to undertake additional 
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investigative and/or response activities in accordance with paragraph 6.7 ofthis Consent 

Judgment. 

m. Following implementation of the LTIRA, Defendants shall submit either a 

RAP to the MDEQ for review and approval, or if site conditions have improved to the point 

where the site is in compliance with the applicable provisions of Part 201 ofthe NREPA and its 

administrative rules, including R 299.5532 and R 299.5705, Defendants may submit a closure 

report in accordance with R 299.5532(4). 

6.7 Modification of a Response Activity Work Plan 

a. If the MDEQ determines that a modification to a response activity work 

plan is necessary to meet and maintain the applicable performance objectives specified in this 

section, to comply with Part 201 of the NREPA, or to meet any other requirement of this 

Consent Judgment, the MDEQ may require that such modification be incorporated into a 

response activity work plan previously approved by the MDEQ under this Consent Judgment. 

Said determination by the MDEQ shall be in writing and describe the basis for the modification. 

If extensive modifications are necessary, the MDEQ may require Defendants to develop and 

submit a new response activity work plan. Defendants may request that the MDEQ consider a 

modification to a response activity work plan by submitting such request for modification to the 

I\IIDEQ project coordinators, along with the proposed change in the response activity work plan 

and the justification for that change to the IvIDEQ for review and approval. Any such request for 

modification by Defendants must be forwarded to the MDEQ at least 30 days prior to the date 

that the performance of any affected response activity is due. Any work plan modifications or 

any new work plans shall be developed in accordance with the applicable requirements of this 
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section and shall be submitted to the MDEQ for review and approval in accordance with the
 

procedures set forth in Section VII (Approval of Submittals).
 

b. Upon receipt of the 'MDEQ's approval, Defendants shall perform the
 

response activities specified in a modified response activity work plan or a new work plan in
 

accordance with the MDEQ-approved implementation schedules.
 

c. Except for MDEQ determinations made pursuant to paragraph 6.4.d.3 of 

this Consent Judgment, Defendants may dispute the determination by the MDEQ that a 

modification is necessary pursuant to Section XIII (Dispute Resolution) of this Consent 

Judgment. 

6.8 Voidance and Nullification ofthe MDEQ's Approval of a RAP 

a. Ifthe remedial action provided for in the lvIDEQ-approved RAP relies on 

the cleanup criteria established under Section 20 120a(l)(f) - 0) or (2) of the NREPA and the 

Defendants allow a lapse of or fail to comply with any applicable provisions of Section 

20 120b(3) of the NREPA, MCL 324.20 120(b)(3), the MDEQ's approval of the RAP is void from 

the time of the lapse or violation until the lapse or violation is corrected in accordance with 

paragraph 6.8(c) to the satisfaction ofthe MDEQ. With respect to a land use or resource use 

restriction, a lapse of or noncompliance with this Consent Judgment or an MDEQ-approved R.4.P 

includes the following: 

(i) A court of competent jurisdiction determines that a land use or 

resource use restriction is unlawful; 

(ii) A land use or resource use restriction is not filed or enacted in 

accordance with this Consent Judgment or the MDEQ-approved RAP; 
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remedies to which they are entitled for any failure on the part of Defendants to comply with the 

requirements of the NREPA and its implementing rules. 

16.4. The 1vIDEQ and the Attorney General expressly reserve all rights and defenses 

that they may have to enforce the provisions of this Consent Judgment, and nothing in this 

Consent Judgment shall limit those rights and defenses, including the right to seek relief directly 

from this Court without first engaging in dispute resolution as provided in Section XlII. 

16.5. Nothing in this Consent Judgment shall limit the power and authority of the 

MDEQ or the State of Michigan to take, direct, or order all appropriate action to protect the 

public health, safety, or welfare, or the environment. 

16.6 This Consent Judgment constitutes a civil settlement resolving the violations 

specifically addressed in the complaint. In recognition of any payments of penalties or fines to 

resolve violations specifically addressed L'1 the Complaint or imposed by the Consent Judgment, 

the 1vIDEQ,upon receipt of payment of the penalties or fines will file an Acknowledgment with 

this Court that the penalties or fines have been paid. 

16.7 This Consent Judgment does not resolve any criminal violations that may exist as 

a result of Defendants actions which are the subject ofthis Consent Judgment. 

XVII. TERMINATION 

17.1 This Consent Judgment shall remain in full force and effect until expressly 

terminated by an order of this Court. 

17.2 When Defendant determines that it has completed all the activities required under 

this Consent Judgment, it may submit to the MDEQ, a notice of compliance and final report. 

The final report shall consist of a written certification that Defendant has fully complied with all 

of the requirements of this Consent Judgment. The certification shall include the date of 
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compliance with each provision of this Consent Judgment, and any additional relevant
 

information if requested by the MDEQ.
 

17.3 Upon receiving the notice of compliance, the MDEQ will review the notice, the 

final report, any supporting documentation, and the actual activities performed under this 

Consent Judgment. The MDEQ will issue a written certificate of compliance unless the MDEQ 

determines that Defendant has either not submitted the certification required under this Section, 

has failed to submit information specifically requested by the JvIDEQ, or has failed to comply 

with or complete all the requirements of this Consent Judgment. 

17.4 After the MDEQ issues the certificate of compliance, the Parties shall stipulate to 

terminating this Consent Judgment, and upon filing a joint motion to this Court and the Court's 

subsequent Order, this Consent Judgment shall be terminated. 

XVIII. EFFECTIVE DATE 

18.1 This Consent Judgment shall be effective upon the date that the Court enters the 

Consent Judgment. All dates for performance of activities under this Consent Judgment shall be 

calculated from the effective date of this Consent Judgment. For the purposes of this Consent 

Judgment, the term "day" shall mean a calendar day unless otherwise noted. 
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By: ~7Lti 
Doug Plumstead on behalf of
 
Graceland Fruit, Inc.
 
1123 Main Street
 
Frankfort, Michigan 49635
 

BY:~~ 
Andrew Kak (P45537)
 
Varnum Riddering Schmidt Howlett
 
Attorneys for Defendant Graceland Fruit, Inc.
 
Bridgewater Place
 
P.O. Box 352
 
Grand Rapids, Michigan 49501-0352
 
616-336-6516
 

IT IS SO ORDERED, iillJUDGED AND DECREED THIS 

July
'/

I
\ 

Honorable 

ATTEST: A TRUE COPY 

Deputy Court Clerk 
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